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Brief of Appellees, Federal Home Loan Bank of Los 
Angeles and Certain of Its Member Associations. 


This brief is written for and on behalf of appellees 
Federal Home Loan Bank of Los Angeles (hereinafter 
sometimes referred to as “Los Angeles Bank’) and five 
of its member associations, namely, Coast Federal Savings 
& Loan Association, Standard Federal Savings & Loan 
Association, Central Building & Loan Association, State 
Savings & Loan Association and Los Angeles American 
Savings & Loan Association, the latter suing both in their 
own respective rights as member associations of the Los 


Angeles Bank and as virtual representatives of all other 
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member associations similarly situated other than Long 
Beach Federal Savings & Loan Association and First 
Federal Savings & Loan Association of Wilmington, 
which latter two associations are represented in these pro- 
ceedings and in the consolidated actions below by separate 
counsel. The Los Angeles Bank is one of the plaintiffs in 
Action No. 5678-PH (the so-called Los Angeles action) 
below and is a cross-claimant* in the so-called Mallonee 
action (No. 5441-PH). The five member assoriations 
above mentioned are plaintiffs in the Los Angeles action. 


Jurisdictional Statement. 


Appellants’ brief recognizes the fact that the jurisdiction 
of the District Court to hear and determine the consoli- 
dated actions below springs from two separate sources, 
since at the outset the Mallonee case and the Los Angeles 
case were each filed as independent actions. 


In order to avoid duplication as regards points to be 
presented by other appellees, this brief will treat primarily 
of the jurisdiction of the District Court over the Los An- 
geles case, although of course several of the points pre- 
sented will have equal application to the Mallonee action. 
This is particularly true as to what will be said herein 
with reference to the jurisdiction in rem” or quasi-in rem 
of the District Court over assets and properties in Cali- 
fornia under 28 U.S. C., Section 1655 (formerly Judicial 


1The allegations of the cross-claim of Los Angeles Bank in the 
Mallonee action are identical with those set forth in the first count 
of the complaint in the Los Angeles case. The second count of the 
complaint in the Los Angeles action sets forth the claims of the 
five member associations. 


2Appellants agree (Brief p. 9) that both of the consolidated ac- 
tions were designated as 1 rem actions. 
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Code, Sec. 57°, 28 U. S. C., Sec. 118), and with reference 
to the jurisdiction 1 personam of the District Court over 
defendants found in California (such as the so-called Fed- 
eral Home Loan Bank of San Francisco, hereinafter called 
“San Francisco Bank,’ which is in actual possession of 
the assets and properties constituting the res below). 


The complaint in the Los Angeles action accurately de- 
scribed its nature as being a “Complaint to enforce legal 
and equitable claims to, to obtain possession of and to re- 
move liens from and clouds upon title to, property and for 
other and general relief.” [20 R. 9455-6.]* Jurisdiction 
was invoked under old Section 57 of the Judicial Code 
Cem Urs. C., Sec. 118, new"zeeU. Src., Sée. 1655) 
and under Sections 3, 12, 17, 25 and 26 of the Federal 
Home Loan Bank Act (July 22, 1932, 47 Stat. 725 et seq., 
12 U. S. C., Sees. 1421-1499) ; and the complaint alleged 
in terms that the activities complained of had operated to 
deprive these appellees of their property without due 
process of law, to cast a cloud upon their title and other 
interests as to such property, and that the claims of the 
defendants with reference thereto were wholly without 
right. [20 R. 9466, 9476, 9485, 9491-3.] It was also 
alleged that the matter in controversy exceeded, exclusive 
of interest and costs, the sum of $45,000,000 as to the first 
(Los Angeles Bank) count and the sum of $14,000,000 
as to the second (the five member associations) count. 
[20 R. 9466, 9485-6.] The prayer was in the conven- 
tional form of an action guasi-in rem to remove a cloud on 
title, to quiet title and to regain possession. [20 R. 9493- 
96. | 


3Judicial Code, Section 57 is set forth in the Appendix hereto. 
4Denoting Vol. XX of the printed record, pages 9455 and 9456. 
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We shall of course, have occasion herein to discuss 
more fully the basis of the jurisdiction below. As to the 
jurisdiction here, the appeal is taken under 28 U. S. C, 
Section 1292 (1). The primary question here, so far as 
these appellees are concerned, relates not so much to the 
jurisdiction of this Court, as to the scope of the review. 
We say this for the reason that at page 109 of appellants’ 
brief, we find the following candid statement: 


“Tt is too clear for argument that the subject 
matter for hearing’ under the Board order of Sep- 
tember 9, 1949, bears no relation to the subject 
matter of the Los Angeles action. The Board order 
relates only to the affairs of the Long Beach Associa- 
tion, while the Los Angeles action is concerned ex- 
clusively with the validity of the orders of March 29, 
1946, consolidating the reserve banks of the former 
Eleventh and Twelfth Districts.” 


These appellees agree without reservation that the board 
order and the injunctive order appealed from relate wholly 
to the affairs of the Long Beach Association; and we shall 
later press the point herein that any questions raised on 
this appeal, with reference to the basic jurisdiction of the 
Disrtict Court to hear and determine the Los Angeles 
case, are wholly irrelevant to the question actually pre- 
sented on this appeal which is: Did or did not the Dis- 
trict Court err, whether for want of power or otherwise, 
in granting an injunction which related only to the sub- 


ject matter of the Mallonee, or Long Beach, case? 


5This being, of course, the administrative hearing referred to in 
the injunction appealed from. 


_* 
Statement of the Case. 


The complaint in the Los Angeles case sets forth in sub- 
stance the following facts: 


On March 29, 1946, the Los Angeles Bank was the 
owner or, in the alternative, the lawful holder and entitled 
to the possession of over $45,000,000 of value in assets and 
properties.° [20 R. 9469.] It held some $14,000,000 in 
value of securities pledged or deposited with it for safe- 
keeping by its member associations including the five ap- 
pellee associations earlier mentioned herein. [20 R. 
9485-6.] All of these assets and properties were in the 
State of California. [20 R. 9469.] It was being efficiently 
and economically operated and its affairs were in a healthy 
and prosperous condition. [20 R. 9476. | 


2. On said date of March 29, 1946, defendant John H. 
Fahey, then acting as Federal Home Loan Bank Commis- 
sioner (since succeeded by appellant Home Loan Bank 
Board), without prior notice, hearing, or opportunity to be 
heard, arbitrarily and unlawfully seized the Los Angeles 
Bank and its assets, turned out its officers and purported 
to do each of the things specified in his purported orders 
Nos. 5082, 5083 and 5084 [20 R. 9470-74], which orders 


provided in substance as follows: 


a. Order No. 5082: Los Angeles Bank was to be 
liquidated and reorganized; its assets and properties were 
“hereby” transferred to the Portland Bank; the liabilities 
of the Los Angeles Bank were to be assumed by and were 
“hereby declared to be” liabilities of the Portland Bank; 
the president of the Portland Bank was authorized to sign 


6This fact is affirmatively alleged in the answer of the San Fran- 
cisco Bank. [9 R. 4060.] 
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documents in behalf of Los Angeles Bank; the members of 
the Los Angeles Bank were to become members of the 
Portland Bank; the Portland Bank was to be moved to San 
Francisco and to be hereafter known as the San Fran- 
cisco Bank; the Portland Bank officers, directors, etc., 
were to act as such for the San Francisco Bank for the 
calendar year 1946 and the Portland charter was to gov- 
ern the San Francisco Bank until “changed”; the San 
Francisco Bank was to operate branches at Portland and 
Los Angeles; (then followed further provisions for replace- 


ment of officers and directors, etc.). 


b. Order No. 5083: The District of the Portland Bank 
was readjusted to include Arizona, California, Nevada and 
Hawaii; the Portland Bank was moved to San Francisco 


and was henceforth to be known as the San Francisco 
Bank. 


c. Order No. 5084: The Los Angeles Bank was dis- 
solved. 


3. Orders Nos. 5082, 5083 and 5084 were published in 
the Federal Register; as a result of such orders, which de- 
fendants assert to be valid, defendants claim Portland Bank 
to be the owner and entitled to the possession of the seized 
assets, which claim is wholly without right. [20 R. 
9475-6. | 


4. Said orders and the things done under them op- 
erated to deprive Los Angeles Bank of its property without 
due process of law, constituted a trespass and a fraud in 
law upon its constitutional rights, and cast a cloud upon its 
rights, titles and interests as to the assets and properties 
in question. [20 R. 9476.] 
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[The complaint then went on to charge in detail that the 
Commissioner’s purported determination as to the necessity 
of seizing the Los Angeles Bank was untruc, sham and 
false and that in reality the seizure was the punitive cul- 
mination of a series of acts whereby the Commissioner 
had arbitrarily attempted to dominate the affairs of the Los 
Angeles Bank and to dictate to it as to who should fill 
an existing vacancy in its presidency: 24 R. 9480-85. ] 


Since the case has not been tried, the scope of the con- 
troversy must be measured by the claims set forth in the 
complaint. In this connection, it is worthy of note to point 
out that the answer of the San Francisco Bank admits that 
it claims the disputed assets solely under and by virtue of 
the three administrative orders above referred to; in other 
words, the sole muniments of title upon which its relies in 
this action quasi-im rem to quiet title, to remove clouds on 
title and to regain possession, are these three administra- 
tive orders. [9 R. 4058, 4060-61, 4062-63, 4064-65, 4066, 
4071, 4078-79, 4088. ] 


On the merits then, the fundamental question below con- 
cerns the basic power of a court in equity, in an action 
quasi-in rem, to adjudicate property rights as against a 
claim that the administrative nature of the acts underly- 
ing the controversy preclude the exercise of its historical 
jurisdiction in this regard. And it should also be borne 
in mind that in this action quasi-in rem the District Court 
also has jurisidiction in personam over the party actually 
in possession of the res; namely, the San Francisco Bank 
which, as we have seen, openly concedes that at all times 
down to March 29, 1946, the Los Angeles Bank was either 
the owner or in any event entitled to the possession of the 
properties and assets in dispute. This means, as we shall 
later point out, that any decree which might be rendered 


ile 


directing a return of these properties and assets would 
be directly operative—zvould expend itself completely, as 
the cases say—upon the San Francisco Bank without re- 
quiring any action whatever by the Home Loan Bank 
Board. 


Questions Involved. 


In addition to the questions posed by appellants at pages 
21 and 22 of their brief, these appellees suggest the fol- 
lowing: 


I, Sitace it is comeeded that the subject matter of ive 
enjoined administrative hearing bears no relation to the 
subject matter of the Los Angeles action, does it mot 
necessarily follow that any questions with reference to the 
jurisdiction of the District Court over that action are moot 
and irrelevant insofar as this appeal is concerned? 


2. In view of such concession, does it not follow that in 
presenting the questions as to the jurisdiction of the Dis- 
trict Court over the Los Angeles action, appellants are in 
reality asking this Court to render a purely advisory opin- 
ion as to a matter irrelevant to the subject matter of the 
present appeal and hence unnecessary to any decision to be 
rendered on the present appeal ? 


Summary of the Argument. 


1. The contentions of appellants with reference to as- 
serted lack of jurisdiction over the subject matter of the 
Los Angeles action present questions which are wholly 
moot and irrelevant to the merits of the present appeal and 
hence are not necessary to any decision which may be ren- 


dered herein. 
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2. The Los Angeles action is neither an action to en- 
foree the charter of the Los Angeles Bank nor is it an 
action brought to review the actions of the commissioner 
evidenced by his Orders Nos. 5082, 5083 and 5084. It is, 
on the contrary, a plenary equity action 1 rem or quasi-in 
rem brought under former Judicial Code Section 57, in 
which the effect of the orders above referred to is drawn in 
question purely as an incident to the District Court’s in- 
quiry into title, ownership and the right to possession of 
the assets and properties constituting the res before the 
Gourt. In addition to this, and as anincident to its: basic 
jurisdiction i rem, the Court has acquired jurisdiction im 
personam of the San Francisco Bank, the party in actual 
possession of the assets and properties in dispute. 


3. The activities of the commissioner leading up to the 
seizure of the demanded assets and properties are sub- 
ject to judicial scrutiny. 


4, The contention of appellants that neither the Los 
Angeles Bank nor its member associations have any stand- 
ing to question the validity of the orders of March 29, 
1946, is devoid of merit. 


5. The contention of appellants that the Home Loan 
Bank Board and its members are indispensable parties is 
devoid of merit. 


6. The orders of March 29, 1946, are not valid on their 
face, nor are they immune from attack by a showing, 
dehors the orders themselves, that the seizure was unlaw- 
inl, arbitrary and punitive in its nature. 


7. The injunctive order appealed from was a proper 
exercise of the Court’s equity powers in protecting its jur- 
isdiction. 


| 
ARGUMENT. 


i. 

The Contentions of Appellants With Reference to 
Asserted Lack of Jurisdiction Over the Subject 
Matter of the Los Angeles Action Present Ques- 
tions Which Are Wholly Moot and Irrelevant to 
the Merits of the Present Appeal and Hence Are 
Not Necessary to Any Decision Which May Be 
Rendered Herein. 

This appeal has been taken solely from the order of the 
District Court enjoining the holding of an administrative 
hearing, in Washington, as to the affairs of Long Beach 
Federal Savings & Loan Association. The question on the 
merits is whether the District Court was right or wrong in 
granting the injunctive order appealed from. As we have 
seen, at page 109 of their brief, appellants openly state that 
“Tt is too clear for argument that the subject matter for 
hearing under the Board order of September 9, 1949, bears 
no relation to the subject matter of the Los Angeles action. 
The Board order relates only to the affairs of the Long 
Beach Association, while the Los Angeles action 1s con- 
cerned exclusively with the validity of the orders of March 


AO NOON i aes. 


It is therefore manifest that the order appealed from 
presents no question whatever concermmg the jurisdiction 
of the District Court over the action brought by the Fed- 
eral Home Loan Bank of Los Angeles and its member 


7Emphasis here, as elsewhere, is supplied unless otherwise noted. 
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stockholders to regain possession of the property and assets 
summarily seized from them. ‘Therefore, under familiar 
rules of appellate practice, the question of the jurisdiction 
(or any asserted lack thereof) of the District Court over 
the Los Angeles action is wholly unnecessary to any de- 


cision which may be rendered on this appeal. 


Reflection will show that this must be so. Whether the 
District Court does or does not have jurisdiction to hear 
and determine the claims of the Los Angeles Bank to a re- 
turn of its seized assets is obviously and utterly irrelevant 
to the question of the power ‘(or asserted lack thereof) of 
the District Court to enjoin the holding of a proposed ad- 
ministrative hearing which “relates only to the affairs of 
the Long Beach Association”; which latter question is the 
one to be decided upon this appeal. Jurisdiction or the 
lack thereof over the affairs of the Los Angeles Bank, in 
other words, should neither add to nor detract from the 
judicial power to grant an injunction in aid of the Dis- 
trict Court’s jurisdiction (springing from the Mallonee 
case) over the affairs of the Long Beach Association. Nor 
does the fact of consolidation of the two actions in any way 
alter this result; for the jurisdiction of the consolidated 
actions, as appellants’ brief recognizes throughout, is but 
the sum of the respective jurisdictions, separately invoked, 


of the two independently filed actions. 


The result is that in asking this Court to pass upon the 
question of jurisdiction over the Los Angeles action, ap- 
pellants are necessarily requesting this Court to render an 


advisory opinion upon a question not only unnecessary to, 
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but wholly irrelevant, both in fact and on appellants’ own 
theory, to the question actually presented for decision: 
Whether the District Court was right or wrong in grant- 
mg an imjunction relating wholly to the affairs of the Long 
Beach Association. Federal appellate courts do not write 
advisory opinions, Muskrat v. U. S., 219 U. 5. 346) 33h 
et seq.; Alabama State Federation of Labor v. McAdory, 
325 U. S. 450, 461, nor do they pass upon questions which 
are not necessary to the decision of the questions actually 
involved. Gibbes uv. Zimumerman, 290 U. S. 326, 333; 
Lewis Publishing Co. v. Wyman, 228 U. S. 610, 6155 
Glasgow v. Baker, 128 U. S. 560, 577-8; Thompson v. 
Terminal Shares, 8 Cir., 89 F. 2d 657. 


For these reasons it is respectfully suggested that a con- 
sideration of each and all of the points presented under ap- 
pellants’ Point II, covering pages 88-106 of their brief and 
all dealing with the Los Angeles Bank seizure of March 29, 
1946, is unnecessary to the decision herein. At the same 
time, we desire to make it abundantly clear that we are 
by no means reluctant to meet appellants on their own 
ground so far as the jurisdiction underlying the Los An- 
geles Bank litigation is concerned; and we therefore turn 
now to a consideration of that question, whether it be 


germane or not to the present appeal. 


—. 


i; 

The Los Angeles Action Is Neither an Action to En- 
force the Charter of the Los Angeles Bank nor Is 
It an Action Brought to Review the Actions of 
the Commissioner Evidenced by His Orders Nos. 
5082, 5083 and 5084. It Is, on the Contrary, a 
Plenary Equity Action in Rem or Quasi-in Rem 
Brought Under Former Judicial Code, Section 57, 
in Which the Effect of the Orders Above Referred 
to Is Drawn in Question Purely as an Incident to 
the District Court’s Inquiry Into Title, Ownership 
and the Right to Possession of the Assets and 
Properties Constituting the Res Before the Court. 
In Addition to This, and as an Incident to Its 
Basic Jurisdiction in Rem, the Court has Acquired 
Jurisdiction in Personam of the San Francisco 
Bank, the Party in Actual Possession of the Assets 
and Properties in Dispute. 


Appellants’ twin theses: that the Los Angeles action is 
ameaction to entorce the charter of that institution and 
that it is brought to “review” the Commissioner’s actions 
culminating in the seizure of the Los Angeles Bank’s 
assets pursuant to Orders Nos. 5082, 5083 and 5084, ex- 
hibit nothing more than a studious attempt to misunder- 
Grad tie trite nature of the action. 


A reading of the complaint makes it perfectly obvious 
that all of the elements of the conventional cause of action 
in equity by an owner out of possession to quiet title, 
to remove a cloud on title and to regain possession are 
present. Ownership and right to possession in the Los 
Angeles Bank down to March 29, 1946, deprivation of 
possession as of that date, an adverse claim under color 
of title (evidenced by the three orders as published in 
the Federal Register), plus the customary allegation that 
such claim is wholly without right, are all set forth. 


aol Hoe 


So viewed, and correctly viewed, the Los Angeles com- 
plaint is open to neither of the interpretations which ap- 
pellamts seek to put'upon it. The.aetion is purely and 
simply an equitable action quasi-in rem to try title as be- 
tween one who alleges itself to be an owner out of pos- 
session—the Los Angeles Bank—and one who alleges 
itself to be an owner in possession—the San Francisco 
Bank. The latter claims, as its sole muniment of title, the 
three administrative orders of March 29, 1946, and par- 
ticularly Order No. 5082, the purported instrument of 
transfer. The question presented, therefore, is whether 
or not the orders in question did or did not operate to pass 
title to the disputed assets and properties; a question which 
is present, generally as regards a deed or other instrument 
under which the defendant claims, in any quiet title suit 
or action to remove a cloud on title. 


This is certainly a question which the District Court has 
jurisdiction to determine, whether its ultimate decision be 
right or wrong. And the decision of this question calls 
for no species of review of the administrative orders, in 
the sense in which appellants use the term. The question 
is, not whether the orders should be set aside, in the ad- 
ministrative sense, but whether they, and _ particularly 
Order No. 5082, operated to transfer title to the San 
Francisco Bank. It is the contention of the latter that 
the orders did have this effect. It is the contention of the 
Los Angeles Bank that they did not; that from the stand- 
point of legal title the orders had no more effect than 
would a wild deed, executed in favor of the San Fran- 
cisco Bank by a third party (here the Commissioner ) not 
connected with the title. These are questions for the 
District Court to determine, along with the other questions 
which appellants raise on this appeal, and none of which 
go to the jurisdiction of the District Court. All of these 
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questions go to the merits of the key question below, which 
is: Did or did not the orders in question pass title to 
the demanded assets and properties? And it is certainly 
a novel experience to the writers of this brief that an 
appellate court should be asked to decide this question in 
advance of a trial on the merits. 


Appellants seem to lay stress upon the fact that the 
prayer in the Los Angeles complaint asks that the orders 
in question be declared to be null and void and that any 
clouds or liens created thereby be removed. This is no 
more than would be prayed as to any wild deed or other 
instrument clouding or otherwise affecting a valid title. 
It certainly does not call for a setting aside of the orders 
as in the case of an administrative review. 


However, and in any event, and without expressing any 
further opinion upon the subject, if it should appear that 
such relief as prayed goes too far, it is nevertheless ob- 
vious that this particular objection relates merely to the 
form of the decree to be rendered. The District Court, 
having jurisdiction 7 personam over the San Francisco 
Bank, has plenary power to adjudicate the San Francisco 
Bank a constructive trustee and order it to return the 
demanded assets and properties without in any way touch- 
ing the orders in question. Such action would clearly 
be within the powers of a court of equity, in a proceeding 
quas-in rem. (Title Insurance and Trust Co. v. Califor- 
mia Development Co., 171 Cal. 173, 198-199.) Such re- 
lief 11 personam would be purely in aid of and incidental 
to the exercise of the court’s jurisdiction 1m rem over the 
assets and properties themselves. 


Jellemik uw. Hixon Copper Mining Co., 177 U.S. 1; 
Pimueyed i1emcm (7 Cir.), 290° Red. "653. 


ill 


The true nature of the incidental powers of the court 
in an action of this type is excellently set forth in Harvey 


v. Harvey, supra, where the court said: 


“Appellant’s contention that the injunction granted 
relief im personam and therefore cannot be based 
upon service under Section 57, which applies to ac- 
tions 1. rem, is not well founded. This suit is in the 
nature of a suit to quiet title to personal property 
within jurisdiction of the court. The court has in its 
custody the res. It puts out its protecting hand and 
says to the defendants that the plaintiff claims the 
res; that pending the determination of that claim the 
statu quo shall be maintained and the defendants re- 
strained from using the res; that if they desire to 
contest the claim of the plaintiff to this property they 
shall come into court and do so. Incidental to its 
jurisdiction over the res, the court may use its power 
of injunction not to prevent distinctly personal acts 
by the defendants disconnected with the res, but to 
prevent the defendants interfering with, disposing 
of, converting, injuring, or wrongfully using the 


wes. 4 290 ed ampmos®. ) 


Therefore, the orders of March 29, 1946, are involved 
in the Los Angeles Action only as an incident to a deter- 
mination, by a court of equity having jurisdiction over a 
specific res, of title and right to possession of that res. 
Since both of appellants’ premises as to the nature of the 
action are false, it therefore follows that their conclusions 
in this regard are also false. At the same time, we can- 
not permit appellants’ assertions as to their judicial un- 
touchability to pass unchallenged. 
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The Activities of the Commissioner Leading Up to 
the Seizure of the Demanded Assets and Proper- 
ties Are Subject to Judicial Scrutiny. 


Section 26 of the Federal Home Loan Bank Act, as 
amended, 12 U. S. C., Sec. 1446, under which the Com- 
missioner purported to act in seizing the demanded assets, 
confers a power and prescribes a procedure for the liquida- 
tion or reorganization of a federal home loan bank. 
Among other things, the Commissioner (the Commission- 
er succeeded to the powers of the Federal Home Loan 
Bank Board under Executive Order No. 9070) must make 
a finding; and he must also pay off and retire the out- 
standing stock of the bank, in whole or in part. Appel- 
lants argue that as a matter of statutory construction, 
the court should imply from the Act that the Commis- 
sioner was given final and absolute discretion in dissolv- 
ing and reorganizing a bank, without any right of judi- 
cial review whatever. Granting the power to liquidate or 
reorganize, the procedure therefor is set forth in the 
statute and must be followed. (Ohio Bell Telephone Co. 
v. Public Utilities Comm, 301 U. S. 292, 304.) This proc- 
ess expressly included paying off and retiring the stock 
of the bank in whole or in part. This process, the Los 
Angeles complaint alleges (and we do not understand the 
fact to be disputed), was not followed here. And it is as 
true of the Commissioner as of any other administrative 
agency that where, as here, a particular mode of exercis- 
ing a power is conferred by law, the mode is the measure 
of the powcr. (Reams v. Cooley, 171 Cal. 150; Cowell 
Lime & Goment Co.-v. Williams, 182 Cal. 691.) The 
question of whether the Commissioner did or did not 
exercise his power in the mode prescribed is of course 
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a judicial question; which of course means a question re- 
viewable by a court. 


Section 26 also requires a finding of efficiency and 
economy in the accomplishment of the purposes of the 
Act. The Commissioner here made no finding whatever. 
He did make a purported determination that the efficient 
and economical accomplishment of the purposes of the 
Act would be aided by his contemplated action. (Order 
No. 5082.) It is obvious that a finding, as required by 
the statute, imports a hearing, based upon evidence, be- 
fore any “determination” or other decision may be arrived 
at. A “finding” of the existence of certain facts pre- 
supposes some hearing of evidence tending to prove such 
facts. 

Abrahms v. Daugherty, 60 Cal. App. 297, 302; 
California Employment Comnr v. Malm, 59 Cal. 
PWD al eye ye 


Mt. Carmel Public Utility & Service Co. v. Public 
Utilitves Cominv’r C(Iil.), 130 N. E. 693, 696. 


The fact that the Commissioner purported to make a 
“determination” rather than the finding which the statute 
prescribes is in itself persuasive evidence that he was un- 
able to find, from evidence, any facts which would have 
supported his determination; and, of course, it is not open 
to dispute that the Commissioner acted without affording 
the Los Angeles Bank or its members any notice or hear- 
ing whatever. But again, the question of whether the 
Commissioner did or did not make a finding and, if so, 
whether such finding was supported by evidence, are 
judicial questions, as is the further question, tendered by 
the Los Angeles complaint, that the Portland Bank did 
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not acquire the assets of the Los Angeles Bank, with the 
approval of the Board, as the Act provides, but that in- 
stead the Los Angeles assets were thrust upon the Port- 
land Bank by the Commissioner without any affirmative 


corporate action whatever by either bank. 


Furthermore, under general principles of jurisprudence 
the right of appeal to the courts in the case of administra- 
tive action of an arbitrary or capricious nature which, as 
here, directly affects property rights is established. (Mark- 
Gee owes, 56 Bed. supp: 463 (Di Cy Nv D., Cal-).) 
Under such circumstances Federal courts will read thé 
requirements of due process into the Act, and due process 
means a hearing; therefore, a hearing is an integral part 
ot the Federal Home Loan Bank Act, just as much as if 
the Act itself in words stated that a hearing should be 
Wed (Cy. Bisier v. Clark, /7 Fed. Supp. oll@ (D: C., 
Wee Gecenm domed, 336° U. 5. 879.) In many cases it 
has been held that where discretion is conferred on an 
administrative officer to render a decision, this decision 
must be honestly rendered, and if it is arbitrary or capri- 
cious, or rendered in bad faith, the courts have power to 


review it and set it aside. 
Gadsden v. United States, 78 Fed. Supp. 126 (Ct. 
Claims). 
See further: 


Southern Railway Co. v. Virginia, 290 U. S. 190, 
194 et seq.; 


Londoner v. Denwer, 210 U. S. 373, 386: 


_ 


Standard Atrlines v. Civil Aeronautics Board, 177 
Pyadaes<20 (D.C. Gir. 


Stark v. Brarman, 82 Fed. Supp.'614,°617 (DC, 
ECR. 


The test seems to be this: That if an administrative 
agency merely advises, a hearing in the due process sense 
may not necessarily be required; but where, as here, the 
agency ordains, in such a manner as to tmpinge upon 
property rights, a due process (which means a fil and 
fair) hearing is required at the administrative level in 


order to facilitate attendant judicial review. 


Norwegian Nitrogen Products Co. v. U. S., 288 
U. S. 294, 318-319; 


Morgaw@. . S27308'O. S. i; 
EOCMG. we. ae iy Gone 227 10k Sass: 


Ohio Bell Telephone Co. v. Public Utilities Com., 
301 ti, S, 292. 


There can certainly be no question here but that the 
Commissioner ordained here. He ordained that $45,000,- 
OOO of assets lawfully owned or possessed by the Los 
Angeles Bank should, by mere official fiat, be transferred 
to the Portland Bank. That his ordainment impinged 
upon the property rights of both the Los Angeles Bank 
and its depositor or pledgor members is_ self-evident. 
Under these circumstances, appellants’ argument, that 
neither the bank nor its members’ property rights were 


affected by the seizure, wholly fails to stand scrutiny. 


~h. 


The basic principle is that due process requirements are 
satished if, and only if, at any time before governmental 
action with reference to property rights becomes final, 
hearings are allowed either by admimstrative or by judicial 
action. Davis, “The Requirement of Opportunity to be 
Heard in the Administrative Process,” 51 Yale Law Jour- 
nal 1093, 1136 (1942). It is conceded that the Los An- 
geles Bank received no hearing at the administrative level. 
It is therefore entitled to it now, when the matter is pend- 
ing before a court. Otherwise, it is respectfully submitted, 
the plain mandate of the Fifth Amendment will have been 
violated. This means that the District Court is empow- 
ered, as a matter of due process of law, to scrutinize the 
activities of the Commissioner here complained of, in 
addition to its plenary jurisdiction in equity to adjudicate 
title and the right to possession to the assets and proper- 


ties over which it has acquired jurisdiction. 


What has been said above should dispose of the con- 
tention that the findings (if any) of the Commissioner 
are not subject to judicial review. Such a plea in the 
face of the charge of arbitrary action directly affecting 
the property rights of the plaintiffs in the Los Angeles 
action simply cannot be justified. And this is particularly 
Geicemmienew as im tle pattern of the Federal Home Loan 
Bank Act, no administrative review is provided. This 
merely means, in the eyes of equity, that no adequate rem- 
edy at law has been provided for the protection of the 
property rights of those plaintiffs against arbitrary action; 


in itself, a valid ground of equity jurisdiction. 


_ _ 


iy. 

The Contention of Appellants That Neither the Los 
Angeles Bank nor Its Member Associations Have 
Any Standing to Question the Validity of the 
Orders of March 29, 1946, Is Devoid of Merit. 

The contention of appellants in this regard seems to be 
predicated upon the theory, already commented upon here- 
in, that the seizure of March 29, 1946, affected neither the 
property rights of these appellees nor their rights to be 
protected against tortious invasion. In the light of the 
allegations of the Los Angeles complaint, to state appel- 
lants’ contention is to answer it. As we have seen, 
the complaint directly charges a tortious invasion of the 
property rights both of the Los Angeles Bank (rights of 

a value of $45,000,000), and of its member associations 

(rights valued at $14,000,000). Whether there was such 

an invasion and whether the same was tortious, were and 

are questions for the District Court to determine in the 
exercise of its jurisdiction to try title to the demanded 
assets. The charge was and is conversion as to personal 
property and trespass as to realty; it is respectfully urged 
that an assertedly sacrosanct administrative agent has no 
more right to commit torts of this nature, under color 


of official rectitude, than any other person. 


The plain fact is that irrespective of how or for what 
reason the Los Angeles Bank was created, as soon as it 
acquired property in the course of its operations, it could 
only be deprived of that property through procedures which 
satisfy the requirements of due process of law. Compare 


In re Carter, D. C., Cir., 177 F. 2d 75, 77-8. 
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As for the purported “dissolution” of the Los Angeles 
Bank, this is, of course, but part and parcel of the arbi- 
trary attempt to denude it of its properties. Even the 
orders of March 29, 1946, recognize that before a Federal 
Home Loan Bank may be “dissolved,” some attempt must 
be made (a) to dispose of its assets, and (b) to take 
care of its stockholders. Here the charge is that neither 
of these conditions precedent were lawfully carried out. 
The entire procedure embodied in the three orders is, there- 
fore, subject to judicial scrutiny in the Los Angeles action 


in the course of trying title to the seized assets. 


It is subject to examination in two aspects: (1) in 
the right of the Los Angeles Bank itself, and (2) in the 
right of appellee member associations. 


And it is not to be overlooked that it is the latter to 
whom, even in the impossible event of a valid 
dissolution without a proper disposition of the Bank’s 
assets, would descend the right of recovering those 
assets or, in the alternative, protecting them from spolia- 
tion. Appellants could not, therefore, avoid a judicial re- 
view of the activities of March 29, 1946, on any specious 
plea that the Los Angeles Bank no longer exists as a 
corporate entity; a plea which, to the credit of appellants, 
they do not stress, and which. if they did stress it, would 
merely point up the fact that in any event the District 
Court has jurisdiction to try title to the seized assets 


at suit of the member associations. 


pais. 


Vis 


The Contention of Appellants That the Home Loan 
Bank Board and Its Members Are Indispensable 
Parties Is Devoid of Merit. 


Here again we find appellants ignoring the true nature 
of the Los Angeles action. It is Hornbook law that where 
a court has jurisdiction i rent or quasi-in rem, the prin- 
Cipal funletion of the process of the court 18 to appa. 
parties having or claiming an interest in the res of the con- 
troversy im reference thereto, in order that they may @p- 
pear, if they so desire, and protect their interests. And, 
under the pattern of old Judicial Code, Section 57 (28 U. 
S. C., Sec. 1655), absent defendants may be seryed May 
substituted process, which was here done in the case of 
Commissioner Fahey. Upon service thus being made, 
Commissioner Fahey had the right to appear or not, as 
he chose. He appeared by various motions, attacking 
jurisdiction both of the subject matter and over his per- 
son. His successor, the Home Loan bank Board, tas 
heretofore answered as to the merits while at the same time 
attempting to preserve the jurisdictional points. 


For the purposes of jurisdiction of the District Court 
over the Los Angeles case, it is manifestly of no moment 
whether Fahey or the Board actually appeared or not. 
28 U.S. C., Section 1655 provides (as did Judicial Code 
Section 57 before it) that where the absent defendant 
does not, after substituted service, appear, the adjudica- 
tion shall, as to him, “affect only the property which is 
the subject of the action.” 


It is only such a decree—one affecting only the prop- 
erty which is the subject of the action 
in the Los Angeles action. The prayer is that the assets 


which is sought 
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and properties be recovered, that title in appellees be 
quieted and confirmed, and that any cloud occasioned by 
the three orders be removed. 


In other words, so far as Commissioner Fahey and his 
present successor are concerned, the jurisdiction of the 
District Court to adjudicate title and right to possession 
of the demanded properties and assets attached at the mo- 
ment service was made upon the late Commissioner. 
Whether he was an indispensable party to this contro- 
versy or whether he was not, the District Court obtained 
jurisdiction then and there to adjudicate his claims, if any, 
with reference to the assets. 


Repeated decisions of the Supreme Court indicate, how- 
ever, that neither Fahey nor the Home Loan Bank Board 
were or are indispensable parties to this controversy over 
title and right to possession of the seized Los Angeles 
Bank assets. The test, as laid down by the Supreme Court 
is whether or not the decree may be said to be capable of 
expending itself against the subordinate of the govern- 
mental agency involved; here, of course, the San Francisco 
Bank. 


In Williams v. Fanning, 332 U. S. 490, the court held 
that the Postmaster General was not an indispensable 
party in an action brought to enjoin the local Postmaster 
from carrying out a postal fraud order issued by the 
Postmaster General after a hearing. The court cited au- 
thority for the proposition that a superior officer is an 
indispensable party if the decree granting the relief sought 
would require him to take action, either by exercising 
directly a power lodged in him or by having a subordinate 
exercise it for him. It was held that the Postmaster Gen- 
eral was not indispensable because the decree entered would 


pe 


effectively grant the relief desired by expending itself on 
the subordinate official who was before the court. 


“The decree in order to be effective need not re- 
quire the Postmaster General to do a single thing— 
he need not be required to take mew action either 
directly as in the Smith and Fall cases or indirectly 
through his subordinate as in the Rutger case. No 
concurrence on his part is necessary to make lawful 
the payment of the money orders and the release of 
the mail unstamped. Yet that is all the court is asked 
to command.” (P. 494.) 


Similarly, in the present case, the decree will effectively 
grant the relief desired by expending itself on the San 
Francisco Bank, which is before the court and is in actual 
possession of the disputed assets. All that the court is 
asked to command 1s the reconveyance of the property and 
assets wrongfully and arbitrarily seized from the plain- 
tiffs, accounting with reference to said assets and proper- 
ties, and the quieting of title to the assets and properties 
in the plaintiffs. None of this requires concurrence on 
the part of the Federal Home Loan Bank Board or any 
other non-resident defendant. ‘The decree in order to be 
effective need not require the Board to do a single thing, 
either directly or indirectly. 


Further illustrating that the Federal Home Loan Bank 
Board is not an indispensable. party to this action are the 
following: Hynes v. Grimes Packing Co, 337 Us 5.86, 
96 (Secretary of the Interior not an indispensable party 
to a suit to enjoin the exclusion of commercial fishermen 
from shore line waters designated as an Indian Reserva- 
tion by the Secretary, on the ground of the invalidity of 
the Secretary's order and regulation) ; Jeager v. Simrany, 
9 Cir., 180 F. 2d 650, 651 (Commissioner of Immigra- 
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tion not an indispensable party to a suit for declaratory 
judgment and injunction against a local immigration of- 
ficer, to prevent him from proceeding to cancel the record 
of registry and a certificate of lawful entry of an alien); 
ame D. dcing (D,. C. S.D., Cal.), 90 Fed. Supp. 773, 
802 (Secretary of the Interior and the United States not 
indispensable parties to a class suit to enjoin interference 
with plaintiff's water rights by reason of erection of dam 
under Federal Reclamation Laws); Reeber v. Rossell (D. 
ees) Ol Hew. Suppe 108, 11, (Adminisigator. of 
Veterans Affairs and Chairman of Civil Service Com- 
mission not indispensable parties in an action for declara- 
tory judgment that the Administrator’s order was null 
and void as against the plaintiffs) ; National Radio School 
oO. Marin (D. C., Ohio), 83 Fed. Supp. 169, 170 CAd- 
ministrator of Veterans Affairs not indispensable party 
to suit to enjoin local veterans’ finance officer and others 
from withholding issuance of vouchers for veterans’ 
tuition). The Court of Appeals for the Sixth Circuit ex- 
pressed the guiding principles in Varney v. Warehime, 147 
F. 2d 238, as follows: 

“Matters of convenience and necessity are entitled 
to consideration. Citizens should not be compelled to 
seek a distant forum for litigation of their contro- 
versies with the Government, and likewise, public of- 
ficials should not be compelled to neglect their duties to 


answer charges of usurpation of power in a distant 
forum. 


“Approaching the subject from a practicable stand- 
point, we need not overlook the fact that the ques- 
tion of constitutionality or statutory power of a pub- 
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lic official is usually a question of law, and may be 
determined in any appropriate forum without the 
personal presence of the superior government official. 


“The right of intervention is available to a superior 
official in any suit where his subordinate is made a 
party defendant. Governmental regulations under 
present circumstances are so widespread and affect 
such a vast number of our people that those who in 
good faith believe a public official is proceeding be- 
yond his jurisdiction should be permitted to litigate 
the question it the officer before the court is SU@cin iam 
agent in the matter involved that it is reasonable to 
proceed to an adjudication of the issue with finality.” 


It therefore follows that neither Fahey nor the Federal 
Home Loan Bank Board were or are indispensable parties 
to this action; but in any event, as we have pointed out, the 
jurisdiction of the District Court to adjudicate title and 
the right to possession of these assets under Section 57 of 
the Judicial. Code, as far as Fahey or the Board were or 
are concerned, attached immediately when substituted ser- 
vice on Fahey was completed, whether he was an indis- 
pensable party or not. Compare Jellenik v. Huron Cop- 
per Mining Co., 177 U. S. 1; Harvey v. Harvey, 7 Cir., 
290 Fed. 653; McRoberts v. Independent Coal & Coke Co., 
SeGin) dber. Zils 


What we have said above also answers appellants’ 
kindred contention that the Los Angeles suit is an action 
against the United States. It is no more such than was 
Williams v. Fanning or the other cases cited above to show 
that neither Fahey nor the Board were or are indispen- 


sable parties. 
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VI. 

The Orders of March 29, 1945, Are Not Valid on 
Their Face, nor Are They Immune From Attack 
by a Showing, Dehors the Orders Themselves, 
That the Seizure Was Unlawful, Arbitrary and 
Punitive in Its Nature. 


It is claimed by appellants that the orders of March 29, 
1946, were valid on their face. With all due respect, the 
exact converse is true. 


It is to be borne in mind that it is conceded that as 
of March 29, 1946, the Los Angeles Bank was the un- 
doubted owner or depositary or pledgee (and in all events 
entitled to the possession) of some $45,000,000 in assets. 
It should also be borne in mind that under Section 12 of 
the Federal Home Loan Bank Act a federal home loan 
bank is a body corporate with power to make contracts 
and hold and dispose of property. Jts powers are to be 
exercised and enjoyed subject to the approval of the 
Board. 


With this background in mind, let us see just how these 
orders stand scrutiny, especially when viewed in the light 
of the charges set forth in the Los Angeles complaint. 
We have already commented upon the failure of the Com- 
missioner to make the finding prerequisite to a valid liqui- 
dation or reorganization pursuant to Section 26 of the 


met (12 U.S.C. Sec. 1446). 
Section 26 (1446) reads as follows: 


“81446. LiguipATION oR REORGANIZATION; Ac- 
QUISITION OF ASSETS BY OTHER BANKS: ASSUMP- 
TION OF LIABILITIES. 


“Whenever the board finds that the efficient and 
economical accomplishment of the purposes of this 
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chapter will be aided by such action, and in accord- 
ance with such rules, regulations, and orders as the 
board may prescribe, any Federal Home Loan Bank 
may be liquidated or reorganized, and its stock paid 
off and retired in whole or in part in connection there- 
with after paying or making provision for the pay- 
ment of its liabilities. In the case of any such liqui- 
dation or reorganization, any other Federal Home 
Loan Bank may, with the approval of the board, ac- 
quire assets of any such liquidated or reorganized 
bank and assume liabilities thereof, in whole or in 
pare filly 22, 1932>"c. 522)°826, 47 Siar 7 


(1) “May be liquidated or reorganized.” 


The use of the disjunctive “or” in this clause of Section 


26 will be noted. 


As against this power to liquidate or reorganize, the 
Commissioner, by simultaneous action evidenced by Or- 
ders Nos. 5082, 5083 and 5084, purported to (a) liquidate 
and (b) reorganize and (c) dissolve the Los Angeles 
Bank and (d) transfer all of its assets, wholly without 
consideration, to the Portland-San Francisco Bank; and 
all of this without any action whatever by the directors 
or shareholders of either the Los Angeles or the Portland 
Bank. [20 R. 9478-9. ] 


These activities were wholly without legal justification 


OF CXCIISC. 


In the first place, this was not a liquidation. There 
was no pretense of paying off such creditors as the bank 
may have had or of winding up its affairs. [20 R. 
9477-8.] A mere transfer of assets, with or without 


consideration, is not a liquidation. 


ipuae O. Kiewer Motor Co. (9 Cir), 98 F.2d 
903. 


In the second place, the transaction was not a reorgan- 
ization. The Los Angeles Bank was not reorganized, for 
the aim of the three orders was only to encompass its 
complete destruction. And again, a mere transfer of as- 
sets, with or without a consideration, is not a “reorganiza- 
tion,’ any more than it is a “liquidation.” Obviously it 
is either a sale (if there be a consideration) or, as was 
the case here, a gift (made in this case by one having no 


power of disposition). 
Compare: 
LeTulle v. Schofield, 308 U. S. 415; 


Comnussioner v. Kitselman (7 Cir.), 89 F. 2d 458, 
460; 


United Light & Power Co. v. Commissioner (7 
Cig ae 2d eaG S77 


National Surety Co. v. Sand Springs State Bank 
(Okage 177 Rac. 574, 576. 


In the third place, as we have indicated above, the Com- 


missioner had no power of disposition over the assets of 
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the Los Angeles Bank, either by way of sale, gift or 
otherwise, to the exclusion of corporate action by the bank 
iteel i 


Under Section 12 of the Act (12 U. S.C., Sec. 1432), 
as we have seen, full corporate powers are vested in the 
home loan banks, subject only to the approval of the Com- 
missioner (Board) in specified particulars not here ma- 
terial. Jt was thus the bank, as a corporation, and not 
the Commissioner, which had the power to hold or dispose 


of its property. 


The necessary conclusion is that the Commissioner did 
not “‘liquidate,” nor did he “recognize.” What he did was 
to give away, to another corporate entity, assets over 
which he had no power of disposition; and this he could 
not lawfully do either under Section 26 or any other pro- 
vision of the Act. 


(2) “And its stock paid off and retired in whole or in 


part in connection therewith.” 


It is undisputed that none of the stock of the Los An- 
geles Bank was either paid off or retired. In lieu of this, 
Order No. 5082 attempted by fiat and without the knowl- 
edge or consent of any of the Los Angeles Bank stock- 
holders to make the latter shareholders of the Portland- 
San Francisco Bank. Such action was wholly without 
warrant or authority in law besides amounting to a clear 


violation of the intent and purpose of Sectidn 26. 


8Section 12 (1432) is set forth in the appendix hereto. 
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(3) “After paying or making provision for the pay- 
ment of its habilities.” 


The liabilities of the Los Angeles Bank were not paid 
off nor was any valid provision made for their payment. 
Order No. 5082 purported to provide that the liabilities 
and obligations of the Los Angeles Bank “are to be” 
assumed by the Portland Bank; and the same “are hereby 
declared to be and become the liabilities and obligations 
of” the Portland Bank. The attempt of the Commis- 
sioner thus to force such liabilities and obligations on 
the Portland Bank was a clear encroachment upon the 
powers of that institution to enter into contracts as pro- 
vided in Section 12 of the Act; all of which was to the 
prejudice of the creditors and members of the Los An- 
geles Bank. 


(4) “Any other Federal Home Loan Bank may with 
the approval of the board acquire assets of any such 
liquidated or reorganized bank.’ 


Here, again, it is undisputed that the Portland Bank 
did not “acquire’’; the assets were forced upon it without 
any affirmative action being taken by its own management. 
For the same reason, the Commissioner did not “approve”; 
he was the actor in derogation of the powers of the Port- 
land Bank under Section 12. 


(5) “And assume liabilities thereof in whole or in part.” 


Portland Bank assumed nothing; the liabilities, like the 
assets, were purportedly forced upon it in derogation of its 
own corporate powers. An assumption of liabilities, of 
course, envisages a voluntary contractual arrangement 
for the benefit of creditors or others having an interest 
in the assets transferred. Here there was no contract 
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whatever; and any creditor of the Los Angeles Bank 
prior to seizure would have been powerless to enforce his 


demands had the Portland Bank chosen to resist them. 


In addition to the foregoing, the attempt to dissolve the 
Los Angeles Bank even aside from the other effects of the 
orders, necessarily operated as a deprivation of the prop- 
erty of the Los Angeles Bank and its member associa- 


tions without due process of law. 


Section 25 of the Act (12 U.S. C., Sec. 1445) provides 
that each Federal Home Loan Bank shall have succession 
until dissolved by the Board (Commissioner) “under this 
Chapter’ or by further Act of Congress. Reference mo 
Section 12 reveals that a dissolution operates to deprive 
the dissolved bank of the powers, among others, to make 
contracts and to own, hold and dispose of property. In 
this case, it is admitted by the Portland Bank that at the 
time of the seizure Los Angeles Bank owned in its own 
right or was entitled to the possession of assets and prop- 
erties owned by its member-shareholders of a total value 
in excess of $45,000,000. The effect of the “dissolution” 
was by administrative ukase and without notice, hearing 
or opportunity to be heard, to strip the Los Angeles Bank 
of all of these assets and place them in the possession of 
the Portland Bank. In the case of the member-share- 
holders of the Los Angeles Bank the effect was to strip 
them of their membership and shareholder status in the 
Los Angeles Bank, to thrust upon them, without their 
consent, membership in the Portland-San Francisco Bank 
and turn over their assets in the possession of the Los 


Angeles Bank either as collateral or on deposit to the 
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Portland-San Francisco Bank. Such activities constituted 
a clear deprivation of property without due process of 


law both as to the Los Angeles Bank and its members. 


Compare: 
Scott v. Donohue, 93 Cal. App. 126, 129-130; 


Knights, etc., Inc. v. Francis, 79 Cal. App. 383, 
385-386. 


“The historic phrase ‘a government of laws and 
not of men’ epitomizes the distinguishing character 
of our political society. When John Adams put that 
phrase into the Massachusetts Declaration of Rights 
he was not indulging in a rhetorical flourish. He was 
expressing the aim of those who, with him, framed 
the Declaration of Independence and founded the 
Republic. “A government of laws and not of men’ 
was the rejection in positive terms of rule by fat, 
whether by the fiat of governmental or private power.” 
(Mr. Justice Frankfurter, concurring in United 
States v. United Mine Workers, 330 U. S. 258, 307- 
8.) 


In addition to the foregoing shortcomings of the orders 
on their face, the complaint in the Los Angeles case, as 
we have seen, alleges facts which, if true, would estab- 
lish that the seizure of March 29, 1946, was unlawful, 
arbitrary and punitive and would hence overcome the dis- 
putable presumption of official rectitude upon which ap- 


pellants seem to rely in this regard. 


_ 


VIL. 

The Injunctive Order Appealed From Was a Proper 
Exercise of the Court’s Equity Powers in Protect- 
ing Its Jurisdiction. 

The distinction between general and special appearances 


has disappeared from the federal practice. See 
E. G. Bowles v. Underwood Corp., 5 F. R. D. 25; 
Blank v. Bitker, 7 Cir., 135 F. 2d 962, 966. 


Although defendant Fahey and the Federal Home Loan 
Bank Board objected to the jurisdiction of the District 
Court over them at the outset, there are numerous instances 
in which such defendants have not only acquiesced in but 
availed themselves of the court’s jurisdiction and power. 
These instances undoubtedly will be detailed by the Mal- 
lonee appellees in their brief. We will not duplicate their 
discussion. The threatened hearing by the Board would 
have concerned many issues in dispute between the Board 
and the Long Beach Association, which were and are be- 
fore the court for adjudication. Having these facts in 
mind, the court properly acted to protect and preserve its 
jurisdiction by enjoining the threatened Board hearing. 
The court expressly so found [18 R. 8256], and the find- 
ing is unassailable. This exercise of the court’s equitable 
powers was valid and reasonable in the circumstances of 
the case, to prevent its jurisdiction from being rendered 
futile by action of the Board. ‘The court could have pur- 
sued a more drastic course (such as striking the answer 
of the Home Loan Bank Board if the hearing had been 


conducted in face of the court’s jurisdiction), but it prop- 
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erly chose this more lenient remedy. The propriety of or- 
ders of the nature indicated is sustained by cases such as 
the following: 


Kline v. Burke Construction Company, 260 U. S. 
BAG, 229° 


Dome v. Swemee, 6 Cir, 112 F, 2d 155, M61: 


See: 


Long v. Stites, 6 Cir., 63 F. 2d 855, cert. den., 290 
U. S. 640. 


Conclusion. 


It is respectfully urged that the attacks of appellants 
against the jurisdiction below are without merit and that 
the order appealed from should be affirmed. 


Respectfully submitted, 


RICHARD FITZPATRICK, 


Louis W. MvyErs, 
PAUL FUSSELL, 
PIERCE WoRrKS, 


Attorneys for Appellees Federal Home Loan Bank of Los 
Angeles and Specified Member Associations Thereof. 


O’MELvENY & Myers, 
BENNETT W. PRIEST, 


Of Counsel. 


APPENDIX. 
MUreiAimeom: © 57, 251), 5. C. A. § 118. 


(As the same stood at the commencement of the Los 
Angeles action. ) 


§ 118. When in any suit commenced in any district 
court of the United States to enforce any legal or equitable 
lien upon or claim to, or to remove any incumbrance or lien 
or cloud upon the title to real or personal property within 
the district where such suit is brought, one or more of the 
defendants therein shall not be an inhabitant of or found 
within the said district, or shall not voluntarily appear 
thereto, it shall be lawful for the court to make an order 
directing such absent defendant or defendants to appear, 
plead, answer, or demur by a day certain to be designated, 
which order shall be served on such absent defendant or 
defendants, if practicable, wherever found, and also upon 
the person or persons in possession or charge of said prop- 
erty, if any there be; or where such personal service upon 
such absent defendant or defendants is not practicable, 
such order shall be published in such manner as the court 
may direct, not less than once a week for six consecutive 
weeks. In case such absent defendant shall not appear, 
plead, answer, or demur within the time so limited, or 
within some further time, to be allowed by the court, in 
its discretion, and upon proof of the service or publica- 
tion of said order and of the performance of the directions 
contained in the same, it shall be lawful for the court to 


entertain jurisdiction, and proceed to the hearing and ad- 
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judication of such suit in the same manner as if such ab- 
sent defendant had been served with process within the said 
district; but said adjudication shall, as regards said ab- 
sent defendant or defendants without appearance, affect 
only the property which shall have been the subject of the 
suit and under the jurisdiction of the court therein, within 
such district; and when a part of the said real or personal 
property against which such proceedings shall be taken 
shall be within another district, but within the same State, 


such suit may be brought in either district in said State. 


PrperaAt Home Loan Act, $12 (12 U. S. C. § ifage 
§ 1432. INCORPORATION OF BANKS; CORPORATE POWERS. 


The directors of each Federal Home Loan Bank shall, 
in accordance with such rules and regulations as the board 
may prescribe, make and file with the board at the earliest 
practicable date after the establishment of such bank, an 
organization certificate which shall contain such informa- 
tion as the board may require. Upon the making and filing 
of such organization certificate with the board, such bank 
shall become, as of the date of the execution of its organi- 
zation certificate, a body corporate, and as such and in its 
name as designated by the board it shall have power to 
adopt, alter, and use a corporate seal; to make contracts; 
to purchase or lease and hold or dispose of such real 
estate as may be necessary or convenient for the transac- 
tion of its business, but no bank building shall be bought 
or erected to house any such bank, nor shall any such bank 


make any lease for such purpose which has a term of more 
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than ten years; to sue and be sued, to complain and to de- 
fend, in any court of competent jurisdiction, State or Fed- 
eral; to select, employ, and fix the compensation of such 
officers, employees, attorneys, and agents as shall be neces- 
sary for the transaction of its business, subject to the ap- 
proval of the board; to define their duties, require bonds 
of them and fix the penalties thereof, and to dismiss at 
pleasure such officers, employees, attorneys, and agents; 
and, by its board of directors, to prescribe, amend, and 
repeal by-laws, rules and regulations governing the manner 
in which its affairs may be administered; and the powers 
granted to it by law may be exercised and enjoyed subject 
to the approval of the board. The president of a Federal 
Home Loan Bank may also be a member of the board of 
directors thereof, but no other officer, employee, attorney, 
or agent of such bank, who receives compensation, may be 
a member of the board of directors. Each such bank shall 
have all such incidental powers, not inconsistent with the 
provisions of this chapter, as are customary and usual in 
corporations generally. July 22, 1932, c. 522, $12, 47 Stat. 
V9. 


